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Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO (j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

    Title Suit case No- 112 of 2014 

 

 

 Present:                    Dulumoni Das, LLM AJS

                           Munsiff No- 1, Nalbari 

  

 

        On this 07th day of JULY 2018 

 

1. Suwagi Begum 

W/O- Pandit Ali  

2. Bulbuli Begum  

W/O- Aziz Malla 

3. Mayaki Begum 

W/O- Kurfan Ali 

4. Rahela Begum 

W/O- Omar Ali 

All are resident of  

Vill- Kandhabari, Mouza- Madhyam Barkhetri 

PS- Mukalmua 

Dist- Nalbari, Assam 

                                                                                             ……………… Plaintiffs 
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                                                        -Versus- 

1. Md. Jamir Ali  

2. Md. Juran Ali 

Both are resident of  

Vill- Kandhabari, Mouza- Madhyam Barkhetri 

PS- Mukalmua 

Dist- Nalbari, Assam                         

           ………… Principal Defendants 

3. Aivan Bidhaba  

W/O- Lt. Mamud Ali 

4. Hafizur Rahman 

S/O- Late Umar Ali 

5. Mafida Begum 

D/O- Lt. Umar Ali 

All are resident of 

Vill- Kandhabari, Mouza- Madhyam Barkhetri 

PS- Mukalmua 

Dist- Nalbari, Assam  

                        …....Proforma defendants. 

 

This suit coming on for final hearing on 19/12/2018 in the presence of: 

 

Sri Manabendra Sarma                              Advocate of the plaintiff(s) 

 

 

                                          Advocate of the defendant(s) 

   

And having stood for consideration on this day, the court delivered the 

following judgment:-  
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 JUDGMENT 

 

1. The plaintiff has instituted this suit for declaration, partition and khas 

possession. 

     The case of the plaintiff  

  

2. The brief facts leading to the institution of this suit as revealed from the 

plaint is that, plaintiffs are daughter of late Mamud Ali, principal 

defendants are sons of late Mamud Ali, proforma defendant No. 3 is wife 

of late Mamud Ali and proforma defendant No. 4 and 5 are grand-son of 

late Mamud Ali. One son of late Mamud Ali namely Umar Ali is also dead. 

His wife married another person, but sons of late Umar Ali are living with 

grand-mother defendant No. 3. There are total eight legal heirs of late 

Mamud Ali. The land described in the schedule 'A' is the property left by 

late Mamud Ali. Mamud Ali died in the year 2010, but before his death, he 

directed all the share holders to take equal share in his property. The 

schedule 'A' land is partly 'Basti' land and partly cultivable land with a 

fishery. This is the suit land. The defendant No. 1 and 2 are jointly 

possessing the whole land except a small house given to plaintiff No. 2 for 

living and a small house given to defendant No. 3, 4, 5 for living. The 

plaintiffs approached and requested the defendant No. 1 & 2 for proper 

and formal partition of ancestral land but they denied. Defendant No. 1 is 

the teacher and he is more adamant for not giving any share to other 

legal heir. On 10.9.14 when the plaintiff requested the defendants for 

formal partition of the suit land, the defendants declared that the 

plaintiffs shall not get any share of the ancestral land. Defendant No. 3 

(mother of plaintiffs) agreed to partition and then defendant No. 1 & 2 

declared that pro forma defendant No. 3, 4, 5 also will not get any share 

of ancestral land. The defendant No. 3 is painfully taking the burden of 

minor defendant No. 4 & 5. They are legally entitled for share of ancestral 

land. Under the given situation, the plaintiffs are compelled to file this 

partition suit for ancestral land.  
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The Case of the defendant 

3. The defendant No. 2 appeared after the service of summon upon him and 

submitted his written statement against the plaint. Other defendants did 

not appear to contest this suit. In his written statement, defendant stated 

that there is no cause of action, suit is not maintainable and took such 

other pleas as usual. As per version of defendant No. 2 the real story 

behind instituting the present suit is different. The defendant asserted 

that the father of the plaintiffs and the principal defendants late Mamud 

Ali has 12 bighas 1 katha 12 lechas 2 powas of land in total covered by 

Dag No. 594 of K.P. Patta No. 318, Dag No. 591 and 663 of K.P. Patta No. 

289 and Dag No. 588 of K.P. Patta No. 297 of village Kandhabari under 

mouza Madhyam Barkhetri. Out of this total land, late Mamud Ali gifted 1 

bigha of land under Dag No. 588 of Patta No. 297 dtd. 6/11/93 to 

Kandhabari Milan L.P. School in which the defendant No. 1 is serving as a 

teacher. In 1995 Mamud Ali sold 2 kathas 10 lechas from Dag No. 591 of 

Patta No. 289 and 2 kathas 15 lechas from Dag No. 588 of patta, 297 of 

Md. Ajijur Rahman, 2 kathas 3 lechas from Dag 588 of Patta No. 297 to 

Abdul Hussain. In 1997, he sold 1 bigha 4 kathas from Dag No. 594 of 

Patta No. 318 to one Mamtaj, Samsuddin and Taher. Now, the total land 

of Mamud Ali remains 8 bighas 4 lechas and 2 powas. Out of this land, 

Mamud Ali gave 1 bigha 3 kathas to the children of late Omar Ali, who are 

possessing the land along with proforma defendant No. 3. Again late 

Mamud Ali sold 3 bighas 1 katha 2 lechas 2 powas to this defendant No. 2 

in the year 2009. The name of this defendant has been duly mutated in 

the revenue records vide order dtd. 8/1/10. Now, the total land of late 

Mamud Ali remains 3 bighas 1 katha 2 lechas which is under the 

possession of both defendant No. 1 & 2. It may be mentioned here that 

the schedule described in the plaint is wrong. The plaintiffs have illegally 

included the purchased land of this defendant No. 2 into the schedule. It 

may also be mentioned here that, land measuring 3 bighas, 1 katha 8 

lechas i.e. share of the plaintiffs was sold for the marriage of the 

plaintiffs. Besides the plaintiff No. 2 has been given a house also. So, the 

plaintiffs are not entitled to the share of the remaining ancestral property. 

The land sold to this defendant was sold for the treatment of late Mamud 
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Ali. The plaintiffs having a collusion with the staffs of Revenue Circle, 

illegallly got their names mutated in the revenue records. Hence, prayed 

for dismiss the suit of plaintiff.  

Counter claim of defendant 

4. In his counter claim defendant no. 2 stated he purchased 3 bighas 1 

katha 2 lechas 2 powas of land, which is described in the schedule by 

virtue of Registered sale deed vide No. 765 dtd. 3.11.09 and his name 

has been duly mutated in the revenue records. This defendant has also 

been paying the revenue regularly. This defendant is the owner and 

possessor of this plot of land having right, title and interest but the 

plaintiffs have illegallly included this plot of land in the schedule of the 

plaint for unlawful gain. The plaintiffs having a collusion with staff of 

concerned Revenue Circle, got their names mutated illegallly over the 

land under Dag No. 594 of patta No. 318 order dtd. 21.7.14 and over the 

land under Dag No. 591 of patta 289 vide order dtd. 25.9.2013 for an 

unlawful gain. These two illegal mutation are required to be cancelled by 

issuing precept from this Hon'ble Court. The cause of action of this 

counter claim arose on 19.12.2014 the date on which this defendant 

received the summon issued from this Hon'ble Court. The counter claim is 

valued at Rs. 1000/- and the required court fee is paid in full for the 

purpose of jurisdiction. This counter claim is presented before this Hon'ble 

court for the sake of equity and justice.    

 

ISSUES 

5. Upon the pleading of the parties learned predecessor vide order dated              

23/11/15 framed issues for determination of this instant suit. Following 

are the issues ---------- 

a. Whether the suit has any cause of action for the suit? 

b. Whether the plaintiffs are entitled to the partition as prayed for? 

c. To what other relief(s) the parties are entitled to? 
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6. No issue on counter claim is framed by my ld. Predecessor. Hence, upon 

hearing learned advocates of both parties, I have decided to frame issues 

on counter claim and accordingly one additional issue is framed on dated 

21/06/2018. Learned advocate of both parties submitted they will not 

adduce any evidence on newly framed issue.  

Additional Issue 

A. Whether defendant no. 2 has right, title and interest over the land 

describe in schedule of counter claim? 

7. To substantiate the issues framed in this suit the plaintiff side submitted 

evidence in affidavit of plaintiffs namely Rahela Begum and Musstt. 

Suwagi Begum as PW1 and PW2. PW1 is duly cross examined by the 

defendant side. Evidence of PW2 is expunged. As per commissioner 

report of dated 31/08/16 ld. Predecessor closed the evidence of Plaintiff 

side. While defendant side adduced evidence of 3 DWs. Defendant Md. 

Juran Ali submitted evidence in affidavit of himself as DW1, one Md. 

Omar Ali as DW2 and one Md. Bahazuddin Ahmed submitted his evidence 

in affidavit as DW3. All the DWs are duly cross examined by the plaintiff 

side. I have heard argument put forwarded by the learned counsels of 

both sides and gone through the case record.  

 

DETERMINATION OF THE ISSUES, DETERMINATION, 

DECISIONAND REASONS THEREOF 

 

8. ISSUES NO-(a)  This is suit for declaration, partition and khas 

possession. Plaintiffs and the principal defendants are brothers and sister. 

While pro forma defendant Aivan Bidhaba is the mother of plaintiffs and 

principal defendants and 2 other pro forma defendants are the children of 

one of their deceased brother Umar Ali. This way there are total eight 

numbers of legal heirs of late Mamud Ali and plaintiffs being the 

daughters of Mamud Ali after his death on 2010, claimed equal shares in 

the property left by Mamud Ali. The property of Mamud Ali is described in 
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the schedule of plaint. Plaintiffs claimed defendant no. 1 and 2 both are 

jointly possessing the whole suit land except a small house to plaintiff no. 

2 and a small house to pro forma defendants. The plaintiffs also asserted 

that they approached to their brothers and requested for partition of 

ancestral properties. But defendants denied to giving any share of 

ancestral property to plaintiffs as well as to pro forma defendants. 

Defendant no. 2 on the other hand contended that the land described in 

the schedule of plaint as ancestral property is wrong. Defendant asserted 

schedule land included his purchased land. Defendant also asserted that 

share of plaintiffs in ancestral land is sold in giving them to marriage, 

apart a house is given to plaintiff no. 2 and pro forma defendants are 

occupying 1B 3K of land. Defendant denied any share of plaintiffs in 

ancestral land. In view of assertion by one party and denial by the other I 

find there is cause of action of this suit to be decided by competent court.  

9. ISSUES NO-(b)  The plaintiffs sought partition of land describe 

in Schedule A of the plaint. Schedule A contains total land 8B 2K 19L 4P in 

three Pattas. Plaintiffs being legal heirs of Mamud Ali claimed equal share 

in the property of Mamud Ali. Plaintiffs stated they are in total eight legal 

heirs of late Mamud Ali, consisting 4 daughters 3 sons and wife of late 

Mamud Ali. One legal heir Umar Ali died and in his place his two children 

will inherit his share in the property. Plaintiffs stated their father Mamud 

Ali died in the year 2010 and before this he directed all the share holders 

to take equal share in his property. Defendant in his W/S admitted that 

plaintiffs are his sisters and also admitted defendant no. 1 is his brother 

and pro forma defendant 3 is their mother. Further defendant admitted 

one of their brother Umar has died and he has two children and they are 

staying with his mother who look after to them and are pro forma 

defendant in this suit. It is admitted fact of both parties that they are 

brother and pro forma defendant 3 is their mother and pro forma 

defendant 4 and 5 are the children of party’s deceased bother Umar Ali. 

Plaintiffs exhibited certified jamabandi and certified chitha jamabandi. 

Perusal of Ext. 1 to 6 we find father of defendant and plaintiffs Mamud Ali 

has purchased schedule land under KP Patta No. 289, 318 and 297.  
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10. The plaintiffs in their evidence categorically stated that total ancestral 

land left by their father at the time of his death is 8B 2K 19L 4P. Plaintiffs 

asserted suit land partly Basti land and partly cultivable land with a 

fishery and further asserted that whole suit land is under possession of 

defendant no. 1 and 2 except a small house given to plaintiffs no. 2 and a 

small house given to pro forma defendant 3, 4 and 5 for living. The suit 

land measuring 8B 2K 19L 4P describe in Schedule of Plaint shows land 

describe in KP Patta No. 289 Dag No. 663 and Dag No. 591 is 3B 4K 11L. 

The land describe in KP Patta No. 318 Dag No. 594 is 4B 3K 4L 4P and 

the land describe in KP Patta No. 297 Dag No. 588 is 0B 0K 4L. Perusal of 

Ext. 4, 5 and 6 we find that in KP Patta No. 289 the land of Mamud Ali is 

3B 4K 11L, in KP Patta No. 318 the land of Mamud Ali is 4B 3K 4L 4P, but 

perusal of certified chitha of KP Patta No. 297 we find the name of 

Mamud Ali is mutated in said patta in respect of land measuring 1B 2K 7L 

2P in Dag No. 588 in place of Mangla by way of purchasing as per order 

dated11/2/81 but Mamud Ali in said patta as seen from chitha jamabandi 

sold total 1B to Kandhbari Milan School and sold another 4K 18L in the 

said Dag to one Ajijur Rahman and Abdul Husain on two occasion and the 

name of Ajijur RAhman and Abdul Husain is mutated accordingly in 

respect of land 2K 15L and 2K 3L. Whereas we find plaintiffs in their 

Schedule of plaint claimed 4L of land in the said KP Patta No. 297 as land 

of their father that left after his death and demand partition.  

11. The defendant in his W/S on the other hand describe total land of their 

deceased father was 12B 1K 12L 2P covered by KP Patta No. 318, 289 

and 297 as shown in the schedule of plaint. Defendant deposed that out 

of said total land his father gifted 1B of land under Dag No. 588 of Patta 

No. 297 on dated 06/11/93 to Kandhbari Milan LP School in which 

defendant no. 1 is serving as a teacher. In 1995 Mamud Ali sold 2K 10L 

from Dag No. 591 of Patta No. 289 and 2K 15L from Dag No. 588 of Patta 

No. 297 to Md. Ajijur Rahman 2 kathas 3 lechas from Dag 588 of Patta 

No. 297 to Abdul Husain. In 1997, his father sold 1 bigha 4 kathas from 

Dag No. 594 of Patta No. 318 to one Mamtaj, Samsuddin and Taher. 

Now, the total land of Mamud Ali remains 8 bighas 4 lechas and 2 powas. 

Perusal of Ext. 5, 6 and 7, we find in KP Patta No. 297 the total land of 
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Mamud Ali by way of purchasing is 1B 2K 7L 2P and out of said land 1B is 

sold to Kandhbari Milan School and 2K 3L land is sold to Abdul Hussain by 

Mamud Ali and 2K 15L to Ajijur Rahman. It appears Mamud Ali sold 

excess land as it can be seen that in said Patta Mamud Ali had only 1B 2K 

7L 2P of land by way of purchasing but Mamud Ali sold 1B 4K 18L in total 

which is excess to his land in said patta. The plaintiff stated their father 

died in the year 2010 and defendant did not dispute it. Whereas, in KP 

Patta No. 289 total land of Mamud Ali is 4B 2K 1L out of which 2K 10L is 

sold to one Ajijur Rahman and the remaining land is 3B 4K 11L. And in KP 

Patta No. 318 the total land of Mamud Ali is 6B 2K 4L 4P out of which 1B 

4K land is sold to Mumtaz, Samsuddin and Taher and the remaining land 

of Mamud Ali is 1B 4K in said patta. We find, as defendant said total land 

of Mamud Ali was 12B 1K 12L 6P. We, also find after deducting the land 

sold to other persons the remaining land of Mamud Ali is 8B 4L 2P as the 

defendant stated in their W/S and not 8B 2K 19L 2P as reveal by the 

plaintiffs in their plaint. From the materials on record i.e. chitha 

Jamabandi Plaintiffs failed to explain as to how land 8B 2K 19L 2P is left 

in the name of Mamud Ali after his death. Perusal of Ext. 1 to 6 we find 

plaintiffs as well as defendant did not disclose the real facts.  

12. Defendant being DW1 asserted that out of the said remaining 8B 4L 2P 

land, Mamud Ali gave 1 bigha 3 kathas to the children of late Omar Ali, 

who are possessing the land along with pro forma defendant No. 3. Again 

late Mamud Ali sold 3 bighas 1 katha 2 lechas 2 powas to this defendant 

No. 2 in the year 2009. During cross DW1 further stated land measuring 

1B 4K situated near to the land given to the minor son of their deceased 

brother is forcefully been occupying by one Ajgar Ali. On going through 

the material exhibits on record we find Ajgar Ali is one of the Co-Pattadar 

of the suit patta but he is not made party in this suit. Further DW1 stated 

only in respect of 3B of land left by their deceased father, he along with 

defendant no. 1 is now possessing. From the cross portion of PW1 we 

find she admitted the school in which her brother i.e. defendant no. 1 is 

working is on the land of her father. But she stated she do not remember 

that her father donated land for the school in which her brother is serving 

as a head master. It is admitted position of Plaintiff that she is not aware 
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of Dag no and Patta no of the property belonging to her father and also 

admitted she has not given boundary of the schedule land even in plaint 

also. She only asserted that land belonging to her father is above 8 

Bighas. In reported case of Anil Rishi Vs Gurbaksh Singh 2006(4) CTC 524 

Honble Apex Court observed that “In terms of Section 102 the initial onus 

is always on the plaintiff and if he discharges that onus and makes out 

a case which entitled him to a relief, the onus shifts to the defendant 

to prove those circumstances, if any, which would disentitle 

the plaintiff to the same." From evidence on record we find PW1 reveal 

that before death of her father he neither purchased land nor sold land to 

anyone. PW1 even unaware if land sold to Ajijur Rahman, Abul Husain 

and Mamtaj, Samsuddin and Taher. DW1 in his cross admitted he along 

with defendant no. 1 possessing 3 Bighas of ancestral land of his father. 

DW1 also reveal that one Ajgar Ali is forcefully occupying 1B 4K land. 

Plaintiffs did not make the co-pattadars as party and in absence of them 

no effective decree can be passed in view of above mention observation 

and circumstances. The partition sought by the plaintiffs claiming 8B 2K 

19L 4P as ancestral land of their father is not corroborative to Ext. 1 to 6. 

Accordingly issue decided negative.   

13. ISSUES NO-(A)  Defendant no. 2 in his W/S as well as counter 

claim stated that land in the schedule of plaint included his purchasing 

land. Defendant in his counter claim asserted that he has purchased 3 

bighas 1 katha 2 lechas 2 powas of land, which is described in the 

schedule by virtue of Registered sale deed vide No. 765 dtd. 3.11.09 and 

his name has been duly mutated in the revenue records. And he has also 

been paying the revenue regularly. The defendant no. 2 claimed he is the 

owner and possessor of this plot of land having right, title and interest 

and from the evidence of DW1 we find the said land is sold to him for the 

treatment of late Mamud Ali and other expenditure. Plaintiffs in their reply 

to counter claim denied execution of any such sale deed and deposed 

Sale Deed is false and forged. During her cross PW1 admitted that her 

father before death was suffering by disease. But she denied suggestion 

that for the treatment of her father on 2001 he has sold 3B 1K 2L 2P land 

to defendant no. 2. Ext. Ka is the original Sale Deed. DW3 Bahazuddin 

Ahmed in his evidence affirmed that on 03/11/09 while he was working in 
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the office of Belsor Sub-Registrar he has written a Sale Deed for Mamud 

Ali and vide Ext. Ka Sale Deed No- 765 of 09 Mamud Ali sold land to Joran 

Ali. He deposed Ext. Ka(1) to (5) are the signature of Mamud Ali. He also 

stated Ext. Ka(6) to Ext. Ka(10), and Ext. Ka (12) are his signature as 

Deed Writer and witness. During cross Dw3 also asserted that after 2005 

for hand written sale deed photo is taken. He also stated that Mamud Ali 

himself came to the office of sub-registrar for execution of Sale Deed and 

put his signature on sale deed. He deposed photo of Mamud Ali was 

clicked on the same date of execution of sale deed. The onus shifted to 

plaintiff side to prove that Ext. Ka is false and forged. Except mere 

assertion plaintiff side did not adduce any evidence to prove that Sale 

Deed is false and forged. Ext. Ka is the original sale deed to show that 

Mamud Ali duly executed registered sale deed of land measuring 3B 1K 2L 

2P in favour of defendant. Issue is decided in favour of defendant no.2 in 

suit patta.  

14. ISSUES NO-(C) With above observation and discussion in foregoing 

issues, the court is of the conclusion that plaintiffs are entitled to get 

share in the property of their father but in absence of co-Pattadars no 

effective order can be passed and the suit of the plaintiffs is liable to be 

dismissed. Whereas, the counter claim of the defendant is decreed 

declaring right, title and interest over the plot of land describe in the 

schedule of counter claim.  

 

  ORDER 

In the result the suit of the plaintiff is dismissed on contest without cost. 

The counter claim is decreed.  

The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 07th day of JULY 

2018.  

 

       Dulumoni Das 

Munsiff No- 1, Nalbari 
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APPENDIX 

 

Witnesses examined by the Plaintiff: 

 

1. Musstt. Rahela Begum 

 

Documents exhibited by the Plaintiff: 

 

1.  Ext.1- Certified copy of jamabandi of KP Patta No. 289 

2.  Ext. 2- Certified Copy of Jamabandi of KP Patta No. 318 

3.  Ext. 3- Certified Copy of Jamabandi of KP Patta No. 297 

 

Witnesses examined by the Defendant: 

 

1. Md. Juran Ali 

2.  Md. Omar Ali 

3.  Md. Bahazuddin Ahmed 

 

Documents exhibited by the Defendant: 

 

1. Ext. Ka Original Sale Deed No. 765 of 09 

2. Ext. Ka(1) to Ka(5)- Signature of Mamud Ali 

3. Ext. Ka(6) to Ka(10), (12)- Signature of Bahazuddin Ahmed 

4. Ext. Ka(11)- Nurul Islam 

  
 

DULUMONI DAS 

MUNSIFF NO- 1, NALBARI 

 

     ****************** 
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